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Introduction
United States taxpayers with international holdings/activities must 
comply with special tax rules and information filing requirements

◦ Special tax rules focus on deterring tax deferral through separately 
taxable foreign entities (foreign corporations or foreign nongrantor 
trusts) 

◦ Information reporting requirements cover most foreign-sitused holdings 
of United States taxpayers
◦ Primary exception most often is individually-owned foreign real estate

Foreign taxpayers subject to limited information reporting, but special 
compliance requirements

◦ Critically, not all nonresidents with U.S.-sourced income must file a tax 
return!
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Threshold Considerations
Tax consequences - and return filing requirements - differ for 
United States taxpayers and for nonresidents
◦ U.S. taxpayers – individuals file Form 1040, corporations file Form 

1120, etc.
◦ Nonresidents – individuals file Form 1040-NR, corporations file 

Form 1120-F, etc.

For non-individual taxpayers (corporations, trusts, etc.) – place of 
incorporation/jurisdiction of formation generally determinative 
as to whether a taxpayer is a U.S. taxpayer
◦ For nonresident entities, entity-level classification made under U.S. 

rules - without deference to entity type in foreign jurisdiction!
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Threshold Considerations
Individuals classified as United States taxpayers for income tax 
purposes if they are either (1) United States citizens or (2) United 
States residents
◦ Individuals classified as an income tax resident under default U.S. 

rules if:
◦ Lawfully admitted for permanent residence (green card holder) or
◦ Meeting substantial presence requirements

◦ Substantial presence test – 31 days in the current year in the 
United States and the sum of days in the last three years (after 
applicable multipliers) exceeds 183
◦ Multipliers – number of days in current year multiplied by 1, 

number in first preceding year multiplied by 1/3, number of 
days in second preceding year by 1/6
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Threshold Considerations
Exceptions exist to classification as a resident: (1) closer 
connection to another country and (2) treaty tiebreaker 
provisions
◦ Closer connection exception: look to whether individual’s facts and 

circumstances show a closer connection to another country
◦ Available only for substantial presence residents!

◦ Income tax treaties – individuals classified as residents of both treaty 
party countries are reclassified as a resident of only the one which 
contains their permanent adobe or (if a permanent abode available 
in both) their “center of vital interests”
◦ Available to both substantial presence residents and green card 

holders – but not citizens!
◦ Treaty reclassification only for income tax liability purposes –

information reporting requirements largely unmodified
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Threshold Considerations
Example: Individual A is a United States citizen.  She is married to 
Individual B, a United States green card holder.  Individual A and 
Individual B own a business (“Business Z”) incorporated/managed 
overseas.  They co-own the business with Individuals C and D.  
Individual C spent 150 days in the U.S. in 2019, 150 days in 2018, 
and no days in the United States prior to 2018. Individual D has 
no U.S. connections.  Individuals A, B, and D reside full-time in 
Mexico, and Individual C primarily resides in Mexico.  
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Threshold Considerations
◦ Individual A – automatically classified as a United States taxpayer, with 

no ability to modify classification
◦ Individual B – default classification is as a United States taxpayer (under 

green card test), but can be reclassified!
◦ Reclassification can occur only under the U.S./Mexico tax treaty

◦ Individual C – default classification is as a United States taxpayer (under 
substantial presence test – 150 + (150/3) = 200), but can be reclassified!
◦ Reclassification available under either the closer connection test or 

treaty provisions
◦ Individual D – classified as a nonresident individual
◦ Business Z - classified as a nonresident business

◦ Specific classification – i.e. whether a corporation or flow-through – for 
U.S. tax purposes still needs to be determined!
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POLL QUESTION
QUESTION #2: Which of the following is always taxable on their 
worldwide income?
◦ United States citizen
◦ United States green card holder
◦ United States substantial presence resident



Reporting for United States 
Taxpayers
Taxpayers who are residents/citizens of the United States face tax 
on worldwide income and a multitude of information reporting 
requirements
◦ Special tax rules apply to United States taxpayers with interests in 

separately-taxable foreign entities (specifically, foreign corporations 
and nongrantor trusts)
◦ Information reporting obligations are also increased – and often 

complicated significantly
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Reporting for United States 
Taxpayers – Income Tax Reporting
United States taxpayers file income tax returns to report income 
from worldwide sources
◦ Where income is foreign-sourced, primary mechanism to alleviate 

burdens of double taxation is the foreign tax credit
◦ Foreign tax credit – United States (usually) permits a dollar-for-

dollar credit for foreign income taxes paid by a U.S. taxpayer to a 
foreign jurisdiction
◦ Example: Mexico taxes Individual A on an income item at a rate of 

20%; the United States taxes her at a 37% rate.  A 20% credit is 
given for Mexican income tax paid, and the United States collects 
the 17% balance.  Individual A is subject to a 37% worldwide rate 
of tax.
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Reporting for United States 
Taxpayers – Income Tax Reporting
Foreign tax credit “baskets” group credits into baskets, with each 
basket subject to separate limitations
◦ Maximum credit allowable in any basket is the tax associated with 

that income
◦ Carryback (to prior year) and carryforwards (for up to ten years) 

available for unused credits

Foreign tax credit available for most direct – and some indirect –
payments for foreign income taxes
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Reporting for United States 
Taxpayers – Income Tax Reporting
For earned income of United States taxpayers living overseas, the foreign 
earned income exclusion offers added benefit

◦ Exclusion available for individuals who either: 
◦ Establish they are bona-fide residents of a foreign jurisdiction for the 

tax year
◦ Meet objective presence-based requirements in a foreign country (330 

days in a twelve-month period)
◦ Revised example: Mexico taxes Individual A on an income item at a rate 

of 20%; the United States normally taxes her at a 37% rate.  If the foreign 
earned income exclusion is used, the first $105,900 earned by Individual 
A is not taxed by the United States.
◦ Makes effective global tax rate 20% rather than 37% - for qualified 

individuals, foreign earned income exclusion usually preferable to FTC!
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Reporting for United States 
Taxpayers – Income Tax Reporting
Foreign earned income exclusion: 2019 maximum amount is 
$105,900

◦ Exclusions for housing also available: 2019 maximum is $16,944 (set as 
16% of the earned income exclusion number)

Where income exclusion used – amounts in excess of exclusion taxed 
at individual’s normal rates!

◦ Revised example – Individual A earns $200,000.  Even if these were her 
only earnings, the $94,100 of un-excluded income taxed at their effective 
rate for $105,900-$200,000 of income!  

Bona fide residency in a foreign jurisdiction claimed through filing 
Form 2555

◦ Form contains questions intended to establish whether an individual is a 
bona fide foreign resident
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POLL QUESTION
QUESTION #3: True or False – A U.S. taxpayer with foreign earned 
income can be exempt from United States tax on this income, 
even if the country in which it is earned does not tax the income.



Reporting for United States 
Taxpayers – Income Tax Reporting
Income reporting mechanics: taxpayers report income from 
worldwide sources on tax returns
◦ Income earned by foreign flowthrough entities (foreign 

partnerships/foreign grantor trusts) in which U.S. taxpayer maintains 
interest reportable by her based on her pro rata share
◦ Inclusion results largely mirror domestic passthroughs

◦ Income earned by separately taxable entities (foreign corporations, 
foreign nongrantor trusts) subject to special treatment
◦ For United States stakeholders in foreign corporations which are 

majority-controlled by United States taxpayers, Subpart F/GILTI are 
the primary anti-deferral mechanisms
◦ For non-majority controlled foreign corporations and for foreign 

nongrantor trusts, the PFIC and throwback tax rules are the 
primary considerations
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Reporting for United States 
Taxpayers – Income Tax Reporting
How is a foreign entity classified?
◦ Entity is usually either a trust or a business entity

◦ Foreign trust – grantor trust a flowthrough, nongrantor trust 
separately taxable (blocking current U.S. beneficiary inclusion)

◦ Foreign business entities can typically elect their classification for 
U.S. tax purposes (except for certain specified “per-se” corporations)
◦ Default rules for classification exist where no election made –

business entities are corporations unless an entity stakeholder has 
unlimited liability for the entity’s debts

◦ Example: Business Z is treated in Mexico as a corporation.  All of its 
shareholders have limited liability.  
◦ Business Z can choose its classification in the United States.  If it 

does not choose, it will be classified as a corporation.



Reporting for United States 
Taxpayers – Income Tax Reporting
For U.S. shareholders of controlled foreign corporations, Subpart F/GILTI 
provide special anti-deferral provisions 

◦ U.S. shareholders treated as having received a (fictitious) distribution 
from the foreign corporation of specified income, removing deferral for 
that income
◦ Income deferral is removed, but (unlike with flowthroughs) losses do 

not flow through!
◦ Prerequisites for Subpart F/GILTI inclusion: (1) U.S. shareholder, (2) 

controlled foreign corporation, and (3) covered income
◦ U.S. shareholder – any U.S. taxpayer owning 10% or more of the 

interests of a foreign corporation (by vote or value)
◦ Controlled foreign corporation – foreign corporation owned more than 

50% by U.S. shareholder(s)
◦ Covered income: Subpart F/GILTI income
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Reporting for United States 
Taxpayers – Income Tax Reporting
Subpart F income is primarily comprised of “movable income” –
income that can be shifted to foreign jurisdictions more easily 
◦ Income included within Subpart F: dividends, interests, rents, 

royalties, annuities, net gains from disposition of property generating 
passive income (or no income), certain related party transactions
◦ Income deferral is removed, but (unlike with flowthroughs) losses 

do not flow through!
◦ Exceptions to Subpart F include income already subject to U.S. tax 

and income earned in high-tax foreign jurisdictions
◦ High-tax exclusion applies if income subject to a foreign tax rate 

greater than 90% of the current U.S. corporate rate
◦ High-tax exception applies if foreign rate of tax >18.9%
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Reporting for United States 
Taxpayers – Income Tax Reporting

GILTI (Global Intangible Low-Taxed Income) provisions – enacted as part of 
the TCJA – impose a more wide-ranging U.S. shareholder inclusion
◦ GILTI: Excess of the shareholder’s net CFC tested income over the 

shareholder’s net deemed tangible income return
◦ Net CFC Tested Income: aggregate of U.S. SH's pro rata share of the 

tested income of each of their CFCs over the aggregate of the U.S. SH’s 
pro rata share of the tested loss of each CFC

◦ Net Deemed Tangible Income Return: excess of 10% of the aggregate 
of U.S. SH’s pro rata share of qualified business asset investment (QBAI) 
of each CFC
◦ QBAI - average of the CFC’s aggregate adjusted bases in specified 

tangible property used in a trade or business of the corporation and 
of a type with respect to which a deduction under Sec. 167 is 
allowable
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Reporting for United States 
Taxpayers – Income Tax Reporting
Passive foreign investment company (“PFIC”) is a foreign 
corporation where either:
◦ 75% or more of the gross income is passive income, or
◦ The average percentage of assets held for passive income is at least 

50%

Unlike with Subpart F/GILTI, no minimum ownership 
requirements exist for rules to apply
◦ Current income not taxed, but dispositions or excess distributions 

from PFICs subject to punitive tax
◦ Income classified as ordinary automatically, with interest applying 

for holding period and prior year rates used
◦ Tiebreaker rules: where a foreign corporation meets both CFC and 

PFIC requirements, only CFC rules apply!



Reporting for United States 
Taxpayers – Income Tax Reporting
Example: Business Z is owned equally by A, B, C and D.  Assume 
that A and B are United States taxpayers, and C and D are not.  
Business Z earns only passive income.
◦ If equal ownership exists among the shareholders – no CFC 

classification, as not more than 50% owned by U.S. shareholders
◦ Since Z earns only passive income, it will be classified as a PFIC –

with A and B subject to punitive consequences on 
dispositions/certain distributions

◦ Assume instead that C is a United States taxpayer.
◦ In this case, Z becomes a controlled foreign corporation – with A, B, 

and C subject to Subpart F/GILTI
◦ But not subject to PFIC rules!



Reporting for United States 
Taxpayers – Income Tax Reporting
United States beneficiaries of foreign nongrantor trusts are 
subject to the “throwback” rule on accumulated distributions
◦ Only applicable where an accumulation distribution occurs –

accumulation distributions are distributions of income in a year after 
the income is earned
◦ Where current year distributions occur, special rules inapplicable

◦ Throwback rule: income classified as ordinary, interest applies from 
date income originally earned, can be taxed at prior year rates
◦ Punitive ramifications exist for U.S. beneficiaries of nongrantor 

trusts unless current distributions are made



POLL QUESTION
QUESTION #4: A United States stakeholder in a foreign 
corporation holding a 1% interest in the company is potentially 
subject to which of the following?

GILTI

Subpart F

PFIC

Throwback Rule



Reporting for United States 
Taxpayers – Income Tax Reporting
Income tax liabilities reported on respective taxpayer’s income tax 
return (Form 1040 for individuals, Form 1120 for corporate taxpayers, 
Form 1041 for trusts)

◦ U.S. taxpayer married to nonresident noncitizen – can file joint returns if
an election made to treat the nonresident as a U.S. taxpayer
◦ Election made under Sec. 6013 – beneficial where nonresident spouse 

has little/no foreign-sourced income
◦ United States citizens/residents residing outside the United States on 

April 15 automatically can obtain two month extension of time to 
file/time to pay 
◦ Extension obtained by including statement with return regarding 

foreign residence with filed return (Form 2350)
◦ Interest accrues on balance after April 15 (even though no penalty 

exposure)
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Reporting for United States 
Taxpayers –FBAR
•FinCEN Report 114 (“FBAR”) – look to foreign financial accounts
• Filed by United States persons with financial interests in or signature 

authority over foreign financial accounts where the aggregated value of 
accounts exceeds $10,000 at any point during the year
• United States persons – U.S. citizens, residents, corporations, trusts, 

estates, partnerships, LLCs
• Reportable accounts – checking/savings accounts, mutual funds, 

policies with cash values, securities accounts, etc.
• Financial interest – owner of record/holder of legal title or person with 

beneficial interest
• Attribution rules exist – majority owner of a corporation/partnership 

must report entity’s assets, even if she does not have signature 
authority!

•FBAR requirements exist under Title 31 – not Title 26!
• Though Service enforces FBAR requirements, this is not technically a tax 

form!
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Reporting for United States 
Taxpayers –Form 8938
•Form 8938 – look to foreign financial accounts or interests in foreign 
corporations/partnerships
• Required for U.S. taxpayers with interests in specified foreign financial 

assets
• Specified foreign financial assets: foreign accounts, interests in foreign 

entities, etc.
• Where asset reported on another tax information form, duplicative 

reporting on Form 8938 unrequired
• Does not include FBAR filing!

• Filing thresholds:
• Residents of the United States – aggregated value of $50,000 at end 

of year or $75,000 at any time during year; $100,000/$150,000 if 
married filing jointly

• Nonresidents (who are still U.S. taxpayers) - $200,000/$300,000 if 
single; $400,000/$600,000 if married filing jointly
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Reporting for United States 
Taxpayers –Form 8621
•Form 8621 – look to PFIC interests; must be a foreign corporation! 
• Filed by taxpayers with interests in passive foreign investment companies 

(“PFICs”)
• Importantly, non-U.S. mutual funds are almost always classified as 

PFICs
• For foreign pensions, Form 8621 requirements can depend on the 

structure of the pension
• Investments in PFICs subject to high tax rates and onerous reporting 

requirements
• Alternatives for default tax rules exist: QEF election and mark-to-

market election, but election availability limited
• QEF available only if receiving a PFIC Annual Information 

Statement from the foreign corporation
• Mark-to-market available only if stock in the foreign corporation 

traded on a regulated securities exchange
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Reporting for United States 
Taxpayers –Form 3520
•Form 3520 – filed in connection with (1) foreign trust interests and (2) 
gifts/bequests from nonresidents 
◦ Filed by:
• Responsible party for reporting a reportable event that occurred 

during tax year or transferred property to a foreign trust in 
exchange for an obligation
• U.S. person who is treated as the owner of any part of the assets of 

a foreign trust
• U.S. person receiving distributions from a foreign trust
• U.S. person receiving distributions from foreign persons or entities
• Foreign bequests/gifts – filing requirement exists when receiving 

more than $100,000 from a nonresident alien individual which 
are treated as gifts or bequests
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POLL QUESTION
QUESTION #5: True or False – Reporting a foreign account on a 
timely filed FBAR removes the requirement to file a Form 8938.



Reporting for United States 
Taxpayers –Form 5471
•Form 5471 – look to 10% or greater interests in foreign corporations
• Filed by United States taxpayers with specified interests in foreign 

corporations
• Category 2 filer – U.S. individual who is an officer/director in a 

foreign corporation where U.S. shareholder acquires/disposes of 
10% interest
• Category 3 filer – U.S. taxpayer acquiring/disposing of 10% interest 
• Category 4 filer – U.S. taxpayer with control over a foreign 

corporation
• Category 5 filer – U.S. shareholder of a controlled foreign 

corporation
• Duplicative reporting eliminated for U.S. taxpayers with reporting 

requirements for the same corporation in the same category

31



Reporting for United States 
Taxpayers –Form 8865
•Form 8865 – look to (1) 10% or greater interests in foreign 
partnerships or (2) significant contributions to a foreign partnership
• Filed by United States taxpayers with specified interests in foreign 

partnerships
• Category 1 filer – U.S. taxpayer who controlled a foreign 

partnership during the year
• Category 2 filer – U.S. taxpayer owning a 10% interest in a foreign 

partnership controlled by U.S. taxpayers 
• Category 3 filer – U.S. taxpayer contributing to a foreign 

partnership if (1) she owned more than 10% of the foreign 
partnership after contribution or (2) the contribution exceeds 
$100,000
• Category 4 filer – U.S. taxpayer whose interests in a foreign 

partnership increases/decreases by 10% in a given year
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Reporting for United States 
Taxpayers –Additional 
Requirements
•Form 5472 – filed by United States corporations owned 25% or more 
by foreign taxpayers
• Filed by reporting corporations which have reportable transactions 

with foreign or domestic related parties

•Form 8858 – filed by United States tax owners of foreign disregarded 
entities

•Form 926 – filed by United States persons making covered transfers to 
foreign corporations 

Forms 1116/1118 – filed by United States individuals/trusts/estates 
(Form 1116) and corporations (Form 1118) to claim foreign tax credits 
◦ Separate categories/baskets used for foreign tax credits

Form 2555 used to claim foreign earned income exclusion
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POLL QUESTION
QUESTION #6: Interests in foreign partnerships are reportable on 
which of the following forms?
◦ Form 5472
◦ Form 8865
◦ Form 5471
◦ Form 8858



Reporting for Nonresident 
Taxpayers
Nonresident taxpayers only subject to United States income tax 
on (1) income connected to the nonresident’s U.S. trade or 
business or (2) non-U.S. trade or business income sourced to the 
United States (aside from capital gains)
◦ Not all nonresidents with U.S.-sourced income need to file U.S. tax 

returns!
◦ For nonresidents with non-U.S. trade or business income, tax 

collected through gross-based withholding

For nonresidents, income tax treaties provide alterations to 
default rules
◦ When working with a nonresident – starting point is determining 

whether an income tax treaty applies!
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Reporting for Nonresident 
Taxpayers
The United States maintains over sixty income tax treaties with 
other countries; treaties (upon election) allows qualified 
residents of treaty party countries to alter U.S. tax on American-
sourced income
◦ Tax treaties function as the mechanism for nonresidents to alleviate 

double tax burdens
◦ Savings clause (mostly) prevents United States taxpayers from using 

a tax treaty to alter tax on US-sourced income
◦ Residency critical for income tax treaty utilization – must be a 

resident of a treaty party country to obtain benefits!
◦ Default rules apply if not a qualified resident of a treaty country

◦ Treaty use must be elected; however, failure to notify Service of 
election does not negate benefits!
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Reporting for Nonresident 
Taxpayers – Income Tax Filings
Nonresidents are taxed in the United States on income effectively 
connected with a United States trade or business (“ECI”) on a net 
basis
◦ “Trade or business” undefined in the Code/regulations – but profit-

oriented activities carried on in the United States which are regular, 
substantial, and continuous are properly classified as a trade or 
business for these purposes
◦ Gains from the sale of United States real property automatically

classified as ECI
◦ Modification to standard under income tax treaties: look to whether 

business profits attributable to a U.S. permanent establishment
◦ Similar – though slightly higher - standard



Reporting for Nonresident 
Taxpayers – Income Tax Filings
Fixed or determinable annual or periodic income (“FDAP 
income”) also subject to tax by the United States 
◦ FDAP income functions as a catch-all for U.S.-sourced income items 

(aside from capital gains) not otherwise subject to U.S. tax
◦ Includes interest (subject to expansive exceptions), dividends, rent, 

salaries, wages, premiums, annuities, compensation, 
remuneration, etc.

◦ Treaty modifications to FDAP income – certain items (like interest, 
specified dividends, some royalties) not subject to U.S. tax; others 
subject to reduced rates of tax

FDAP income generally subject to a flat 30% rate of tax (with tax 
collected through withholding by payors)
◦ Deductions not permitted for FDAP income



Reporting for Nonresident 
Taxpayers – Income Tax Filings
Nonresidents file foreign version of U.S. income tax form for 
taxpayer classification (i.e. individuals file Form 1040-NR, foreign 
corporations file Form 1120-F, etc.)
◦ For nonresidents with uncertainty regarding whether a U.S. trade or 

business exists – filing of a protective return can be beneficial
◦ A nonresident not filing a return within 18 months of the return’s 

due date removes the ability to take deductions/credits
◦ ECI income reported similarly to income of U.S. taxpayers



Reporting for Nonresident 
Taxpayers – Information Reporting
Form 8833 filed by nonresidents to notify the United States of a 
claim of treaty benefits
◦ Specific treaty positions (including most FDAP reductions) excluded 

from Form 8833 requirement

Form 5472 filed by nonresidents who own United States 
disregarded entities

Forms W-8BEN and W-8ECI filed by nonresidents to certain 
status/claim reductions in withholding
◦ Forms W-8BEN-E and W-8ECI-E



Reporting for Nonresident 
Taxpayers – Information Reporting
Forms W-8BEN (W-8BEN-E for entities) and W-8ECI filed by 
nonresidents with withholding agent to certify status/claim 
reductions in withholding
◦ Forms W-8BEN-E and W-8ECI-E

Forms 1042/1042-S used by U.S. withholding agents to 
report/transmit tax amounts withheld on nonresident income
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