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On Nov. 20, 2018, a memorandum[1] was circulated by the Internal 

Revenue Service containing updates to their long-standing 

voluntary disclosure practices. The modifications made follow the 

termination of the long-standing offshore voluntary disclosure 

program, or OVDP, with the memorandum interpreted by many 

practitioners as the IRS’ attempt to create a type of “replacement” 

program for the OVDP. The updates to the IRS’ disclosures 

practices contained in the memorandum formalize a traditionally 

informal disclosure process, directly address offshore assets and, 

in some relatively narrow circumstances, can provide the optimal 

route for an offshore disclosure. However, more palatable offshore disclosure options will 

likely exist for the significant majority of noncompliant taxpayers with foreign holdings. 

 

Background on Offshore Disclosure Programs 

 

In 2009, the Internal Revenue Service introduced the first OVDP, which at the time served 

as a short-term option for taxpayers to rectify prior failures to disclose international holdings. 

The initial term of the first OVDP was three months; however, after achieving significant 

success in incentivizing taxpayers to come forward through the 2009 OVDP, the IRS 

announced a second three-month program in 2011. In 2012, an OVDP program with an 

open-ended term was unveiled; this program was modified (though not revoked) in 2014. 

Collectively, the programs generated over $10 billion in payments made to the government. 

 

The purpose of the OVDP (in accordance with frequently asked questions proffered for the 

2012/2014 program) was to allow taxpayers with undisclosed foreign accounts and/or 

undisclosed foreign entities to come into compliance with United States tax laws. In lieu of 

the penalties which otherwise could be assessed, taxpayers in the OVDP agreed to pay the 

miscellaneous Title 26 offshore penalty, a one-time penalty which was either 27.5 percent 

or 50 percent of the highest value of foreign assets in a year during the period covered by 

the voluntary disclosure (with the latter number used if a taxpayer maintained an account 

with certain listed financial institutions). The disclosure period was generally eight years. 
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Taxpayers also were required to pay back taxes owed, as well as interest and a 20 percent 

accuracy penalty on tax amounts. Importantly for many taxpayers, the OVDP also offered 

general protection against assessment of any criminal penalties for prior failures to report. 

While the vast majority of disclosures would not have been expected to create criminal 

exposure even in lieu of this protection, the OVDP option was often appealing to taxpayers 

with (often irrational) fears of worst-case scenarios in the criminal context. 

 

While penalty amounts under the OVDP were high, taxpayers were motivated to make 

disclosures by the penalties which were (and still are) assessable if they did not voluntarily 

come forward. A large array of foreign reporting requirements exist, the majority of which 

carry financial penalties for failures; the most significant penalty assessable is for failures to 

file Form 114, called the FBAR. Willful failures to file the FBAR (which requires reporting of 

foreign financial accounts) create statutorily assessable penalties of the greater of $100,000 

or 50 percent of the amount of the unreported accounts on a per-year basis (with a six-year 

statute of limitations).[2] Nonwillful failures to file FBARs can be penalized up to $10,000 per 

account per year, with the same six-year statute of limitations used.[3] Criminal penalties for 

FBAR failures are also assessable, though their scope is more limited (looking to a 

heightened standard of egregious activities than is applicable in the civil context). 

 

On March 13, 2018, the IRS issued IR-2018-52, announcing that the 2012/2014 OVDP 

would be closed for new submissions as of Sept. 28, 2018, (under FAQs for the 2012/2014, 

the IRS made clear that, while no set term existed for the OVDP, it could be closed “at any 

time”). The number of disclosures made through the OVDP steadily declined over the past 

few years, with 600 disclosures made in 2017. Given the amount of attention given to 

foreign reporting requirements and a growing ability of the IRS to discover noncompliant 

taxpayers through alternate means, a “get out of jail free” card for foreign reporting failures 

was seen as less of a necessity. 

 

The OVDP also in many instances became superfluous with the expansion of the 

streamlined filing compliance procedures. The streamlined program, historically used only 

by foreign residents with United States tax reporting requirements (i.e., U.S. citizens 

residing overseas), saw its scope expanded significantly in 2014 (concurrent with the 

aforementioned modifications to the OVDP). Under expanded program terms, United States 

residents could now use the streamlined program for their foreign reporting failures. 

 

Under the streamlined program for United States resident taxpayers, a 5 percent penalty is 



imposed on the highest balance of a taxpayer’s foreign financial assets subject to penalty 

(assets reportable on either the FBAR or Form 8938) over a six-year period, along with 

taxes and interest on tax amounts (though no accuracy-related penalties). The streamlined 

program requires that a submitting taxpayer’s prior failures to file FBARs, include income 

from foreign assets on their Form 1040, and pay tax on that income be nonwillful; the IRS 

defines “nonwillful” as conduct “due to negligence, inadvertence or mistake or conduct that 

is the result of a good faith misunderstanding of the requirements of the law.” A taxpayer 

demonstrates her nonwillfulness by providing a fact statement delineating relevant aspects 

of their failures. Where the IRS determines a submitting taxpayer has not demonstrated 

their nonwillfulness, the submission is subject to rejection with the taxpayer then under 

audit, facing an assortment of assessable penalties — including potential criminal 

ramifications. 

 

While the OVDP closed on Sept. 28, 2018, the streamlined program remains open for 

prospective disclosures. Additional disclosure options — such as the delinquent 

international information return submission procedures — can also still be used, though 

they are available in relatively discrete circumstances (the delinquent program is typically 

used by taxpayers whose information reporting failures created no — or de minimis — 

income tax consequences). 

 

Control Number LB&I-09-1118-114 

 

The stated objective of the updated voluntary disclosure practice is “to provide taxpayers 

concerned that their conduct is willful or fraudulent and that may rise to the level of tax and 

tax-related criminal acts, with a means to come into compliance with the law and potentially 

avoid criminal prosecution.” As context, the IRS has maintained a largely informal program 

for domestic voluntary disclosures which significantly predated the first OVDP; this program 

was typically used by taxpayers with significant criminal exposures. Under the IRS’ 

historical approach (as reflected in Internal Revenue Manual 9.5.11.9), submission of a 

voluntary disclosure has never precluded criminal prosecution; however, it has acted as a 

factor in prosecution not being recommended. Results of voluntary disclosures have always 

been subject to variance, primarily based on the lack of formality surrounding the program. 

 

This memorandum outlines how disclosures under the IRS’ updated voluntary disclosure 

practice will be evaluated and processed. Taxpayers request preclearance by faxing (or 

mailing) a request to the IRS; if eligible, a full disclosure then can be submitted. Both pre-



clearance request and full disclosure requirements will be governed by a forthcoming 

modified Form 14457; the memorandum notes that, for full disclosures, a narrative providing 

all relevant facts and circumstances will be needed. If a full disclosure is accepted, the 

accepted disclosure will be forwarded internally by the IRS for case preparation and 

examination. Once this occurs, standard examination procedures will be followed: 

examiners will determine appropriate penalties and tax liabilities. Where a taxpayer fails to 

cooperate with the examination process, preliminary acceptance into the voluntary 

disclosure regime may be revoked. 

 

The memorandum provides for a civil resolution framework; under the brief information 

given regarding the framework, potential penalty exposure appears staggering. Voluntary 

disclosures will generally cover a six-year period (matching the FBAR statute of limitations 

period), with taxpayers required to submit all returns and reports for this period. Tax, 

interest and penalty amounts will be determined under existing legal guidelines, with a few 

items specifically noted. The Section 6663 fraud penalty or the Section 6651(f) penalty for 

failure to file returns will apply to the tax year with the highest tax liability (creating a 

potentially sizable 75 percent penalty tacked on to the highest tax amount). 

 

Vitally, the memorandum also provides that “[w]illful FBAR penalties will be asserted in 

accordance with existing IRS penalty guidelines.” The memorandum further notes that a 

taxpayer “is not precluded” from requesting nonwillful FBAR penalties instead of willful 

FBAR penalties; however, it is noted that “granting requests for the imposition of lesser 

penalties is expected to be exceptional. Where the facts and the law support the assertion 

of a civil fraud or willful FBAR penalty, a taxpayer must present convincing evidence to 

justify why the civil fraud penalty should not be imposed.” The memorandum does note that 

penalties for failures to file information returns will not automatically be imposed. 

 

Innumerous questions exist regarding the mechanics and implementation of the updated 

voluntary disclosure practice; a review of the memorandum indicates the potential for 

significant variance in the penalty imposition context. Vitally, the memorandum notes that 

taxpayers “who did not commit any tax or tax related crimes and do not need the voluntary 

disclosure practice to seek protection from potential criminal prosecution” can use alternate 

routes (such as the streamlined program or, in the domestic context, simple return 

amendment) to correct their prior failures. 

 

Choosing a Disclosure Option 



 

Control Number LB&I-09-1118-114 offers a degree of standardization for voluntary 

disclosure protocols (at least when juxtaposed with prior domestic voluntary disclosure 

guidelines), though nothing near the formalization of procedures — and, more importantly, 

penalties — offered by the OVDP. As appropriately provided for in the memorandum, 

alternate options offering both more predictability and (almost certainly) lesser aggregate 

financial ramifications — like the streamlined program — will still exist for taxpayers who 

“did not commit any tax or tax related crimes.” For taxpayers without criminal exposure, 

these alternate routes likely will be better options; the calculus as to whether a voluntary 

disclosure should be pursued will thus likely hinge most often upon the significance of 

criminal exposure for a taxpayer. 

 

A multitude of criminal ramifications can at least hypothetically exist for tax failures; 

exposures include tax evasion, criminal penalties for failures to file returns (or pay taxes 

owed) and criminal penalties for failures to file FBARs. Tax evasion exists for any person 

who willfully attempts in any manner to evade or defeat any tax.[4] A person required to pay 

any tax or to make a return who willfully fails to pay the tax or make the return at the time 

required by law also faces criminal exposure.[5] A person willfully violating FBAR reporting 

requirements can face criminal charges as well.[6] 

 

Common to all the aforementioned criminal penalties is a requirement that a taxpayer be 

“willful”; in the criminal realm, willfulness is the voluntary, intentional violation of a known 

legal duty.[7] Willfulness is subjective: A taxpayer who believes she has done nothing to 

violate the laws at issue is not willful in their actions (even where her belief is 

unreasonable). [8] As willfulness is subjective (and thus cannot typically subject to direct 

proof), willfulness is most often inferred based on an aggregation of all relevant facts and 

circumstances.[9] Willfulness may be inferred from conduct which will mislead or 

conceal.[10] It is critical to emphasize that, in the criminal context, the government 

maintains the burden of proving willfulness beyond a reasonable doubt.[11] 

 

Choosing among prospective disclosure options for taxpayers will be intertwined with the 

question of willfulness; taxpayers seeking protection against criminal tax penalties are ones 

for whom a streamlined program submission would have been inadvisable. However, 

significant differences exist between the streamlined program “nonwillfulness” standard and 

willfulness in the criminal context. First, the concepts are defined distinctly: Nonwillfulness in 

the streamlined program is negligence, inadvertence or a good-faith misunderstanding, 



while willfulness criminally is the voluntary, intentional violation of a known legal duty. 

Burdens of proof also differ: streamlined program terms dictate that the submitting taxpayer 

must certify his nonwillfulness, while the government must prove willfulness beyond a 

reasonable doubt for a criminal conviction to occur. Clearly, there are thus taxpayers who 

could question whether they could meet streamlined program requirements (assuming 

those requirements are strictly construed) but who would not be at any significant risk of 

criminal penalties. 

 

For taxpayers and their advisers, thorough evaluation of the real risk of criminal exposure 

will be crucial. Practitioners often encountered taxpayers with a zero-risk bias in the OVDP 

versus streamlined program context — a subset of taxpayers were far too willing to pay a 

significant penalty premium to eliminate a miniscule risk of criminal prosecution.[12] Given 

the apparent variance in penalties under the revised voluntary disclosure practice and the 

potential for a higher penalty ceiling, these biases can create even larger negative 

consequences. Proactively ascertaining the real likelihood of criminal exposure for a client 

— and appropriately communicating that level of exposure to them — will be vital in 

properly advising on the optimal disclosure route. 

 

Conclusion 

 

Control Number LB&I-09-1118-114’s revisions and updates to the IRS’ voluntary disclosure 

procedures provide assurances that offshore disclosure opportunities will continue to exist 

for taxpayers who do not fit streamlined program parameters. Given the streamlined 

program’s existence, however, there should not be an expectation of a sudden rush akin to 

the 2009 OVDP to use the revised program. For most taxpayers who still have retroactive 

obligations, submissions outside the voluntary disclosure program will provide a method to 

adequately resolve prior issues without the uncertainty inherent with voluntary disclosures. 
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article is for general informational purposes and is not intended to be and should not be 

taken as legal advice. 
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