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Introduction
An individual’s classification for American tax purposes directly 
dictates her United States tax scope
◦ Individuals classified for income tax purposes as “nonresident aliens” 

are taxed on American-sourced ordinary income and certain 
trade/business income (meeting threshold standards)
◦ Statutory standards provide default classification rules, modified by 

exceptions/tax treaty tiebreakers
◦ Transfer tax classification replaces residency analysis with where an 

individual is “domiciled” – imposing a higher standard for American 
gratuitous transfer taxation
◦ More limited treaties exist in the estate/gift realm, utilizing similar 

tiebreaker standards for dual domiciliaries



Income Tax Classification

Classification of noncitizen individuals either as residents or 
nonresidents dictates their level of American tax exposure
◦ United States-resident taxpayers are subject to tax on worldwide 

income directly earned by them, irrespective of the source of income
◦ Deferral opportunities exist if income is earned through a 

separately taxable foreign entity; however, special rules can require 
current U.S. stakeholder income inclusion and/or punitive 
repercussions upon repatriation

◦ Nonresident taxpayers taxed by the United States almost exclusively 
on American-sourced income
◦ Nonresidents engaged in an American trade or business can be 

taxed on foreign-sourced income connected to an American office



Income Tax Classification
Which individuals are United States taxpayers?
◦ Citizenship – persons born in the United States, naturalized in the 

United States, or (under specified circumstances) where parents 
were United States citizens at the time of their birth 
◦ Citizens taxed on worldwide income irrespective of the citizen’s 

place of physical residence – i.e. a citizen living full-time outside 
the United States is still taxed on worldwide income
◦ Worse, citizens are ineligible for statutory/treaty-based 

reclassifications – as those reclassifications apply to tax residents!



Income Tax Classification
Which individuals are United States taxpayers?
◦ Classified as a “resident” for United States income tax purposes if:

◦ Lawfully admitted for permanent residence (green card holder); or
◦ Meet substantial presence requirements

◦ Substantial presence test: must be present in the United States 
for 31 days during the relevant tax year and the sum of days for 
the last three years (after use of applicable multipliers) exceeds 
183
◦ Days spent in the current year multiplied by 1, days spent in the 

first preceding year multiplied by 1/3, days spent in the second 
preceding year multiplied by 1/6



Poll Question #1
Under statutory rules, which of the below is classified as a United 
States taxpayer?
◦ United States citizen
◦ United States green card holder
◦ Substantial presence resident
◦ All of the above



Income Tax Classification
Which individuals are United States taxpayers?
◦ “Exempt individuals” are not required to count days of presence in 

the United States for substantial presence purposes
◦ Exempt individuals – foreign government-related individuals, 

teachers or trainees, students, or professional athletes temporarily 
in the United States
◦ Regulations provide guidance on qualifications, i.e. “teacher and 

trainee” is “any individual (and that individual's immediate 
family), other than a student, who is admitted temporarily to the 
United States as a nonimmigrant“



Taxpayer Classification
Who is a U.S. taxpayer?
◦ Exceptions exist to resident classification: (1) closer connection to 

another country and (2) treaty tiebreaker provisions
◦ Closer connection exception: look to whether individual’s facts and 

circumstances show a closer connection to another country
◦ Available only for substantial presence residents!

◦ Green card holders ineligible for reclassification under the 
closer connection exception

◦ Closer connection exception also only available for individuals 
spending less than 183 days in the current year in the United 
States



Taxpayer Classification
Who is a U.S. taxpayer?
◦ Income tax treaties – individuals classified as income tax residents of 

both treaty party countries (under each country’s revenue rules) are 
reclassified as a resident of only the one which contains their 
permanent adobe or (if a permanent abode available in both) their 
“center of vital interests” (Canada-U.S. Treaty Art. 4(2))
◦ Available to both substantial presence residents and green card 

holders – but not citizens
◦ Treaty reclassification only for income tax liability purposes! 

◦ Information reporting requirements largely unmodified, as are 
other non-liability determinations (i.e. can still be a “U.S. 
shareholder” for CFC purposes)



Taxpayer Classification
Who is a U.S. taxpayer?
◦ Income tax treaties – United States maintains 60-70 income tax 

treaties with other countries; most treaties contain residency 
tiebreaker provisions
◦ Provisions applicable only to the extent an individual is classified as 

a tax resident of both countries under default rules!



Poll Question #2
True or False: Income tax treaties provide options for individuals 
to reclassify themselves as nonresidents or both American 
income tax and information filing purposes.



Special Options for Nonresident U.S. Taxpayers

Nonresident individuals may be classified as United States 
taxpayers for income tax purposes – subject to worldwide income 
tax – if they are citizens/green card holders
◦ Green card holders  who do not reside in a treaty party country are 

handcuffed in similar fashion as citizens
◦ For nonresident U.S. taxpayers, more narrow options exist for 

mitigation of United States income tax
◦ Foreign tax credits often the best option – permitting dollar-for-

dollar credit (normally) for income taxes payable on foreign-
sourced income



Foreign Tax Credit

Foreign tax credits available to United States persons for taxes 
paid to foreign jurisdictions – used by citizens/residents rather 
than treaties
◦ Mechanism provided to alleviate burdens of double taxation 

for United States-resident taxpayers earning income from 
foreign jurisdictions
◦ Idea with FTC is to not disincentivize foreign transactions by 

exposing them to comparatively high tax rates
◦ Credit available for taxes directly paid (and some indirect 

payments) – taxes on wages usually creditable
◦ Foreign tax credit allows the non-U.S. country where income 

is earned to impose the initial tax on income, with United 
States tax then imposed 



Foreign Tax Credit
Foreign tax credit “baskets” group credits into baskets, with each 
basket subject to separate limitations
◦ Maximum credit allowable in any basket is the tax associated with 

that income
◦ Carryback (to prior year) and carryforwards (for up to ten years) 

available for unused credits (per Regs. Sec. 1.904-2(b))

Where credit taken on foreign taxes paid which are subsequently 
refunded, an amended American tax return is required to alter 
prior tax credits



Foreign Earned Income 
Exclusion
For earned income of United States taxpayers living overseas, the foreign 
earned income exclusion offers added benefit

◦ Exclusion available for individuals who either: 
◦ Establish they are bona-fide residents of a foreign jurisdiction for the 

tax year
◦ Meet objective presence-based requirements in a foreign country (330 

days in a twelve-month period)

Foreign earned income exclusion: 2021 maximum amount is $108,700
◦ Exclusions for housing also available (determined with reference to 

the indexed FEIE amount)

Where income exclusion used – amounts in excess of exclusion taxed 
at individual’s normal rates!



Expatriation
Individuals classified as citizens/green card holders sometimes seek 
to cut prospective tax requirements to the United States
◦ Where an individual gives up citizenship (or a long-term green 

card holder gives up their green card), they can be subject to 
significant exit tax if classified as a “covered expatriate”
◦ “Covered expatriate” status attaches if (1) their average income 

tax liability for the past five years exceeded $172,000 (for 
2021), (2) their net worth as of expatriation exceeds $2 million, 
or (3) they do not meet tax certification requirements
◦ Mark to market approach – taxable on built-in gains through a 

fictitious recognition approach
◦ Post-expatriation – U.S. beneficiaries of covered expatriate can 

be subject to inheritance tax (under rules currently codified but 
for which compliance forms currently unissued)



Poll Question #3
Using the foreign tax credit, the effective global tax rate on an 
American’s foreign-source wage income is:
◦ The greater of the applicable foreign rate or the applicable United 

States rate
◦ The lower of the applicable foreign rate or the applicable United 

States rate
◦ The applicable foreign rate
◦ The applicable United States rate



United States Transfer Tax 
Classification
Scope of transfer taxes (estate or gift taxes) assessable by United States 
hinges on individual classification

◦ Citizens and domiciliaries are subject to transfer tax on worldwide transfers, 
BUT receive a large lifetime exclusion ($11.7M for 2021)
◦ At current exemption rates, most United States citizens/domiciliaries face no tax on gratuitous 

transfers to future generations

◦ Noncitizen nondomiciliaries are subject to narrow American estate/gift taxes, 
but statutory exclusions shield virtually no assets
◦ $60,000 estate tax exclusion (not indexed for inflation!); $15,000 per donee per year for gift tax 

purposes



United States Transfer Tax Classification

Estate and Gift Tax: applies to individuals who are United States 
domicilliaries
◦ Rules are different from income tax rules!
◦ Treated as a resident when maintaining a United States 

domicile – person is a United States resident with no present 
intention of leaving
◦ Facts and circumstances determination – look to length of 

stay, ties to U.S. versus other countries, etc.
◦ Imposition of a higher standard than in income tax realm

◦ Can have individuals who are residents for income tax 
purposes but not for transfer tax purposes!



United States Transfer Tax Classification

Under statutory/regulatory standards, American domiciliary 
status requires (1) physical presence in the United States and (2) 
no definite intent to depart
◦ Case law provides that an individual’s domicile is her true, fixed 

and permanent home and place of habitation, and the place to 
which the individual ultimately always intends to return
◦ Individuals acquire a domicile at birth, then are presumed to 

maintain the same domicile until it is shown to have 
changed; if doubt exists, the presumption (for American 
transfer tax purposes) is that an individual’s domicile is 
unchanged



United States Transfer Tax Classification

Statutory/regulatory domicile determinations altered by estate 
and gift tax treaties!
◦ United States maintains fourteen estate and gift tax treaties, 

and includes estate/gift tax relief within its income tax treaty 
with Canada
◦ Canada income tax treaty the lone U.S. income tax treaty 

offering U.S.-side transfer tax modifications
◦ Domicile tie-breaker provisions applicable for individuals who 

are deemed domiciled in both jurisdictions under statutory 
rules (similar to income tax treaty reclassifications)



United States Transfer Tax Classification

Example: under the United Kingdom/United States treaty, a dual 
domiciled individual is treated as a United Kingdom domiciliary if 
she is a United Kingdom national only and not a resident of the 
United States for income tax purposes for seven of the ten years 
ending with the year of the transfer (or vice versa)
◦ If that does not establish domicile, then the individual is 

treated as domiciled in the country where she has a 
permanent home available to her; if that is both countries, she 
is a domiciliary of the country which contains the center of her 
vital interests
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