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INTRODUCTION

¡ State and local tax issues are inherently jurisdiction-specific; however, 
common threads emerge between jurisdictions as to general rationales 
applicable

¡ Like on the federal level, differentiation in tax scope occurs based on 
whether a taxpayer is deemed resident of the state/locality imposing tax

¡ Wide-scale tax occurs if the taxpayer is deemed resident of the 
state/local jurisdiction imposing tax (to the extent the state imposes 
tax on that class of taxpayer)

¡ For nonresidents – like in the federal context – tax is more 
narrowed



BACKGROUND ON STATE AND LOCAL TAX

¡ State and local income tax imposed by jurisdictions at (usually 
substantially) lower rates than federal tax

¡ State and local taxes are often imposed through alternates to income 
taxation – sales and use taxes, property taxes, etc.

¡ Given this variance in tax imposition, a number of states (and a 
great n number of local jurisdictions – cities, townships, etc.) do 
not impose any type of income tax



BACKGROUND ON STATE AND LOCAL TAX

¡ States not imposing income tax on individuals: Alaska, Florida, 
Nevada, New Hampshire, South Dakota, Tennessee, Texas, 
Washington, Wyoming

¡ Some states (like Florida) impose sales/property taxes to make up 
revenue gap; others (i.e. New Hampshire) also do not impose sales 
tax

¡ Some states impose high income taxes and high sales/property 
taxes – New Jersey is one example

¡ State and local tax cap (of $10,000/year) on federal tax return

¡ Applies to income, sales, and property taxes!



BACKGROUND ON STATE AND LOCAL TAX

¡ States not imposing income tax on corporate entities: Wyoming 
and South Dakota

¡ A portion of states – like Delaware – imposes limited corporate 
income tax, and generally exempt out-of-state revenues from taxation

¡ Some states – like Nevada – impose no general corporate income 
tax, but impose a modified business tax

¡ States can sometimes impose tax on entities not taxable on the federal 
level!



BACKGROUND ON STATE AND LOCAL TAX

¡ States can sometimes impose tax on entities not taxable on the federal 
level!

¡ California is an example – tax imposed on S corporation income 
directly at the corporate level (rather than tax on S corporation 
stakeholders)

¡ Under California standards, corporations are subject to S 
corporation tax if incorporated in California, doing business in 
California, registered to do business in California with the 
Secretary of State, or receiving California-sourced income (i.e. the 
same rules as C corporations subject to California tax)



BACKGROUND ON STATE AND LOCAL TAX

¡ Business entities – where to domicile?

¡ State taxes very often a critical consideration for where to 
incorporate a separately taxable entity – states where incorporation 
can occur with little/no local tax massively appealing

¡ Sometimes a state’s favorable tax base can be too appealing – for 
example, some foreign jurisdictions look unfavorably to entities 
formed in what are perceived as tax-favorable states (like 
Delaware)

¡ Can increase audit risk for those entities in their stakeholders’ 
home jurisdictions



POLL QUESTION #2

¡ True of False – A uniform system exists for state and local 
taxation, with states/cities within the United States imposing 
identical standards for taxation.



HOW IS NEXUS TO TAX DETERMINED?

¡ For individuals, states use assorted standards to impose a 
residence/domicile-based tax

¡ Like on the federal level – generally, individuals (and separately 
taxable entities) are taxable by their state of residence on all income 
irrespective of source

¡ Individuals/taxable entities treated as nonresidents subject to tax 
on income “connected” to that state

¡ Importantly (and unlike on the federal level), tax ramifications 
non just focused on income sourced to the state



HOW IS NEXUS TO TAX DETERMINED?

¡ Illustrative example – California standards for imposing tax on 
individuals looks to where the individual is domiciled

¡ California imposes a personal income tax on the entire net income of 
residents without regard to source

¡ California nonresidents are subject only to California income tax 
on the portion of income derived from California



HOW IS NEXUS TO TAX DETERMINED?

¡ Every individual who spends in the aggregate more than nine months of 
the taxable year within California is presumed to be a resident

¡ Whether a person is inside or outside California for a temporary or 
transitory purpose depends on his or her subjective purpose for being 
inside or outside California

¡ Determination of intent “will depend to a large extent upon the facts 
and circumstances of each particular case.” (In re Palmer & Stone, 
California Office of Tax Appeals Decision No. 18063371)

¡ Intent can be established through either (1) the identifiable 
purpose test or (2) the close connection test



HOW IS NEXUS TO TAX DETERMINED?

¡ If an individual is in or out of California for an identifiable purpose 
(e.g., to begin new employment or to commence studies), 
whether the purpose is temporary or transitory depends on the 
length of time required for the purpose to be completed

¡ Under the close connection test, a person's contacts with California 
and other states or countries are weighed to determine whether the 
individual is in California for a temporary or transitory purpose

¡ An individual domiciled in California who leaves the state retains 
California as a domicile as long as the individual has the definite 
intention of returning to California, regardless of the length of time 
or the reasons why the individual is absent from the state



HOW IS NEXUS TO TAX DETERMINED?

¡ Domicile has been defined as the place where an individual has his true, fixed, 
permanent home and principal establishment, and to which place he has, whenever he 
is absent, the intention of returning
¡ An individual may be a seasonal visitor, tourist or guest even though he owns or 

maintains an abode in California or has a bank account there for the purpose of paying 
personal expenses or joins local social clubs

¡ Individuals who are nonresidents are taxable by California on income derived from 
California; wages and salaries are sourced under California rules based on where the 
services are performed
¡ Nonresident’s income from California sources includes income from a business, trade, 

or profession carried on in California 

¡ If the nonresident’s business, trade, or profession is carried on both within and 
outside California, the income sourced to California may be based only on the 
business conducted within California



HOW IS NEXUS TO TAX DETERMINED?

¡ City taxes – most cities impose low/no separate tax on resident’s 
income; however, two prominent examples of cities imposing 
separate tax are New York City and Philadelphia

¡ NYC tax rates imposed from 3.078% to 3.876% (in addition to NYS 
tax ranging from 4%-10.9%)

¡ Philadelphia imposes income tax (on wages and earnings) at 
3.8398% (in addition to Pennsylvania state income tax at 3.07%)

¡ Tax imposed on individuals working in the city or residents 
working anywhere



HOW IS NEXUS TO TAX DETERMINED?

¡ Philadelphia residency standards – under Philadelphia tax regulations, an 
individual is deemed to be a resident for Philadelphia tax purposes if s/he is 
classified as domiciled in Philadelphia
¡ Domicile is the place where one lives and has their permanent home and 

principal establishment, and to which they have the intention of returning 
whenever absent

¡ “Actual residence is not necessarily domicile… It is the place in which a 
person has voluntarily fixed the habitation of himself or herself and his or her 
family, not for a mere special or limited purpose, but with the present 
intention of making a permanent home, until some unexpected event shall 
occur to induce him or her to adopt some other permanent home”

¡ A domicile once established continues until a new one is established 
through the intent of establishing, and the actual establishing of a new 
domicile coupled with the abandonment of the old



POLL QUESTION #3

¡ Which of the following is a relevant standard/factor for individual 
classification as residents for state/local tax purposes?

¡ Domicile

¡ Place of adobe 

¡ Place where individual maintains central interests

¡ All of the above



NON-INCOME TAXES

¡ States/localities tax items other than income, and derive 
significant portions of revenue from tax on those items

¡ Sales/use taxes and property taxes primary focus for non-income 
taxes

¡ Property tax nexus usually straightforward – look to situs of 
property to determine a state/locality’s ability to impose property 
tax

¡ Assessments occur re: property value, with state/local taxes 
then imposed based on predetermined tax rate percentages



NON-INCOME TAXES

¡ Jurisdiction to impose sales tax a hot topic/area of evolving 
standards

¡ California – the state imposes sales tax upon all retailers f selling 
tangible personal property at retail in California based upon their 
gross receipts from the retail sales of tangible personal property 
within the state

¡ Sales tax a seller obligation – use tax a purchaser/user obligation

¡ Digital sales treated as occurring in California if item sold 
physically located in California at time of sale



NON-INCOME TAXES

¡ South Dakota v. Wayfair, Inc. – 2018 Supreme Court case evaluating 
nexus in the context of sales tax assessment

¡ Holding: physical presence in a state not required for nexus 
to exist

¡ South Dakota law imposed a sales tax collection requirement on 
sellers meeting specified South Dakota sales levels, irrespective of 
physical presence within the state (i.e. no office required)

¡ Sellers – i.e. Wayfair and others – challenged the 
constitutionality of the rule



NON-INCOME TAXES

¡ Supreme Court granted certiorari to evaluate whether the South 
Dakota rule violated Commerce Clause requirements re: tax 
imposition

¡ Court contextualized prior rulings on tax nexus within the realities 
of digital/online marketplace sales – physical presence an antiquated 
method for evaluating sufficiency of market contacts

¡ Physical presence viewed as an arbitrary distinction biased against 
resident sellers

¡ Substantial nexus established when the seller avails itself of the 
benefits of carrying on business in that jurisdiction



NON-INCOME TAXES

¡ Post-Wayfair, states more aggressively pursue sales tax imposition 
– but often (like South Dakota) impose thresholds prior to 
creating requirements

¡ Example – Kansas (in 2021) enacted rules regarding sales tax nexus

¡ Notice 21-17 provides pertinent guidance – retailers subject to 
sales tax only if they have in excess of $100,000 of “cumulative 
gross receipts” from Kansas customers in the current or 
immediately preceding taxable year

¡ Notice 21-17 supplanted Notice 19-04, which imposed sales 
tax obligations without a minimum threshold



POLL QUESTION #4

¡ True or False – Wayfair focuses on the realities of an e-seller’s 
ability to utilize a state marketplace rather than any physical 
presence within that state.



COMPARISON TO FEDERAL INCOME/ESTATE 
AND GIFT RULES

For federal tax purposes, classification of taxpayers either as 
domestic or foreign dictates their level of American tax exposure

¡ United States-domiciled taxpayers are subject to tax on worldwide 
income directly earned by them, irrespective of the source of income

¡ Deferral opportunities exist if income is earned through a 
separately taxable foreign entity; however, special rules can require 
current U.S. stakeholder income inclusion and/or punitive 
repercussions upon repatriation

¡ Business entities usually domiciled at place of creation/place of 
management



COMPARISON TO FEDERAL INCOME/ESTATE 
AND GIFT RULES

¡ Which individuals are United States taxpayers?

¡ Citizenship – persons born in the United States, naturalized in the United 
States, or (under specified circumstances) where parents were United 
States citizens at the time of their birth 

¡ Classified as a “resident” for United States income tax purposes if:

¡ Lawfully admitted for permanent residence (green card holder); or

¡ Meet substantial presence requirements

¡ Substantial presence test: must be present in the United States for 
31 days during the relevant tax year and the sum of days for the 
last three years (after use of applicable multipliers) exceeds 183



COMPARISON TO FEDERAL INCOME/ESTATE 
AND GIFT RULES

¡ Who is a U.S. taxpayer?

¡ Exceptions exist to resident classification: (1) closer connection to 
another country and (2) treaty tiebreaker provisions

¡ Closer connection exception: look to whether individual’s facts 
and circumstances show a closer connection to another country

¡ Available only for substantial presence residents!

¡ Also only available for individuals spending fewer than 183 
days in the United States 



COMPARISON TO FEDERAL INCOME/ESTATE 
AND GIFT RULES

¡ Who is a U.S. taxpayer?

¡ Income tax treaties – individuals classified as residents of both 
treaty party countries are reclassified as a resident of only the one 
which contains their permanent adobe or (if a permanent abode 
available in both) their “center of vital interests” (Canada-U.S. 
Treaty Art. 4(2))

¡ Available to both substantial presence residents and green card 
holders – but not citizens!

¡ Treaty reclassification only for income tax liability purposes 
– information reporting requirements largely unmodified



COMPARISON TO FEDERAL INCOME/ESTATE 
AND GIFT RULES

¡ For estate and gift tax purposes, individuals classified as citizens or 
“domiciliaries” are subject to tax on gratuitous transfers of worldwide 
assets; noncitizen nondomiciliaries only subject to transfer tax on 
American-sitused assets
¡ Under statutory/regulatory standards, American domiciliary status requires (1) physical 

presence in the United States and (2) no definite intent to depart

¡ Case law provides that an individual’s domicile is her true, fixed and 
permanent home and place of habitation, and the place to which the 
individual ultimately always intends to return

¡ Individuals acquire a domicile at birth, then are presumed to maintain 
the same domicile until it is shown to have changed; if doubt exists, the 
presumption (for American transfer tax purposes) is that an 
individual’s domicile is unchanged



COMPARISON TO FEDERAL INCOME/ESTATE 
AND GIFT RULES

¡ Under statutory/regulatory standards, American domiciliary status requires 
(1) physical presence in the United States and (2) no definite intent to 
depart

¡ Case law provides that an individual’s domicile is her true, fixed and 
permanent home and place of habitation, and the place to which the 
individual ultimately always intends to return

¡ Individuals acquire a domicile at birth, then are presumed to maintain 
the same domicile until it is shown to have changed; if doubt exists, the 
presumption (for American transfer tax purposes) is that an 
individual’s domicile is unchanged
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