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FBAR - INTRODUCTION

¡ Prior to the mid-2000s, information reporting for foreign accounts – and 
reporting foreign assets/income generally – was not of major concern to U.S. 
taxpayers

¡ International tax more focused towards corporate issues – Subpart F, 
transfer pricing, etc. – rather than on individuals

¡ Individuals – and many preparers – were often legitimately unaware that 
the FBAR existed, or that foreign income was reportable in the United 
States

¡ Increased cognizance of FBAR (and general international tax) requirements has 
led to increased expectation by the Service that these requirements will be 
met – and that, if not, significant penalties can be imposed



FBAR - INTRODUCTION

• Multitude of reporting requirements can exist for foreign “accounts”, with many 
commencing after 2009

• Form 8938 reporting requirements commence in 2011 tax year; Form 
8621 (required for foreign mutual funds/pensions) information reporting 
requirements started with 2013 tax year

• However, FBAR obligations still receive enormous attention based on 
penalty exposures and expansive reporting scope

• In the past decade, FBAR penalty standards have developed significantly, 
both from case law and from Service proclamations/issuances

• As FBAR penalties become more common, awareness of how FBAR 
penalty collection differs from tax penalty collection is critical



FBAR - INTRODUCTION

• FinCEN Report 114 (“FBAR”) – filed by United States persons with financial 
interests in or signature authority over foreign financial accounts where the 
aggregated value of accounts exceeds $10,000 at any point during the year

• United States persons – U.S. citizens, residents, corporations, trusts, 
estates, partnerships, LLCs

• Can have nontaxable entities (partnerships/LLCs) with reporting 
requirements

• Reportable accounts – checking/savings accounts, mutual funds, policies 
with cash values, securities accounts, etc.

• Wide scope given to “financial account” – encompasses more than 
traditional bank account

• Assets not included: foreign real estate, interests in foreign entities



FBAR - INTRODUCTION

• FinCEN Report 114 (“FBAR”) – filed by United States persons with financial 
interests in or signature authority over foreign financial accounts where the 
aggregated value of accounts exceeds $10,000 at any point during the year

• Financial interest – owner of record/holder of legal title or person with 
beneficial interest

• Latter can be most problematic from an assessment perspective once 
uncovered

• Indicia of “hiding” the account (by attempting to shield tracing it back 
to the beneficial owner) creates problems/heightened penalty 
exposure (within “willful” context)



FBAR - INTRODUCTION

• FinCEN Report 114 (“FBAR”) – filed by United States persons with financial 
interests in or signature authority over foreign financial accounts where the 
aggregated value of accounts exceeds $10,000 at any point during the year

• Financial interest – owner of record/holder of legal title or person with 
beneficial interest

• Beneficial interest: if a U.S. person has a >50% interest in an entity, 
foreign accounts held by the entity will be treated as beneficially owned 
by the U.S. person

• Beneficial interest can also exist when a U.S. taxpayer employs a foreign 
agent to hold an account for them 



FBAR - INTRODUCTION

• FinCEN Report 114 (“FBAR”) – filed by United States persons with financial 
interests in or signature authority over foreign financial accounts where the 
aggregated value of accounts exceeds $10,000 at any point during the year

• Signature authority also creates reporting requirements

• Signature authority: United States person is not the underlying owner of 
the account, but maintains the ability to control its disposition

• i.e. officer/director of a corporation

• Service position: power of attorney documents give agent signature 
authority if principal has interest in foreign accounts!



POLLING QUESTION

• QUESTION #2: An FBAR is not required for which of the following?

• U.S. taxpayer with financial interest in foreign account

• U.S. taxpayer with signature authority over foreign account

• Foreign taxpayer with financial interest in foreign account



FBAR PENALTIES

¡ While the FBAR is required under Title 31 of the Code (notTitle 26), the 
IRS is delegated the authority to enforce FBAR requirements per an 
agreement with FinCEN

¡ FinCEN retains rulemaking authority for FBAR purposes

¡ Recent proposals have been made by FinCEN in the context of reporting 
requirements for virtual currency assets

¡ FinCEN also has rulemaking authority for other forms – like the Corporate Transparency 
Act requirements

¡ While the IRS enforces FBAR requirements, not all Title 26 enforcement methods 
are available – as the FBAR is not a Title 26 form!



FBAR PENALTIES

¡ Five primary civil penalties are authorized: (1) negligence, (2) pattern of 
negligent activity, (3) warning letters, (4) nonwillful violations, and (5) 
willful violations

¡ Negligence/pattern of negligent activity are assessable against financial 
institutions rather than individuals

¡ Warning letter is optimal individual-level penalty – no financial 
ramifications

¡ Issued for innocuous failures, where imposition of a financial 
penalty would be inappropriate

¡ Functions as Service acknowledgement that (1) they are aware 
of a failure and (2) are not planning on pursuing penalties for it



FBAR PENALTIES

¡ Nonwillful Penalties

¡ Can be penalized up to $10,000 per account per year

¡ Generally, examiners will recommend one penalty per open year, with the 
annual penalty normally limited to $10,000

¡ In some circumstances, however, penalties can be assessed on a per 
account basis

¡ Look to circumstances where actions would not sustain a “willful” 
finding, but show signs of behavior which is not entirely innocent

¡ In no case should nonwillful penalties exceed 50% of aggregated account 
values



FBAR PENALTIES

¡ Nonwillful Penalties

¡ Can be penalized up to $10,000 per account per year per 
statutory/regulatory authority; six-year Statute of Limitations applicable

¡ Six-year period differs from Title 26 forms! 

¡ Even if not filing required FBARs for decades – civil SoL expires after six years (both for 
non-willful and willful penalties)

¡ Example: Individual A has seven accounts with aggregated values of $100,000. She 
has held these accounts for a number of years. Under statutory authority, a penalty 
of $70,000 per year can be assessed, with six years of penalties totaling $420,000.



FBAR PENALTIES

¡ Nonwillful Penalties

¡ After May 12, 2015, in most instances examiners will recommend one 
penalty per open year (regardless of the number of accounts), despite its 
ability to assess “per account”; the penalty will normally be limited to 
$10,000.Generally, examiners will recommend one penalty per open year, 
with the annual penalty normally limited to $10,000 (as per IRM 4.26.16 and 
SBSE-04-0515-0025)

¡ In some circumstances, however, penalties can be assessed on a per account 
basis

¡ Look to circumstances where actions would not sustain a “willful” finding, 
but show signs of behavior which is not entirely innocent

¡ In no case should nonwillful penalties exceed 50% of aggregated account 
values – as the 50% threshold is the standard for willful violations



FBAR PENALTIES

¡ Willful Failures

¡ Willful failures – per statutory authority, penalty can be the greater of $100,000 or 
50% of the aggregated balance; penalties can be assessed on a per-year basis (six-year 
statute of limitations)

¡ Example: Individual B maintains three foreign financial accounts, holding an 
aggregated balance of $1.5 million. These accounts have also been held for a 
number of years. Per statutory guidance, the maximum assessable penalty per year 
would be $750,000. Over six years, the maximum assessable penalty would be $4.5 
million.

¡ If Individual A (holding seven accounts with aggregated balances of $100,000) 
committed willful violations in each year, her maximum assessable penalty 
would be $100,000 per year, or $600,000 total.



POLLING QUESTION

• QUESTION #3: Which of the following is a potential penalty for a failure to file 
an FBAR?

• 50% of account balance

• $100,000

• $10,000

• All of the above



FBAR PENALTIES

¡ Willful Failures

¡ Willfulness – voluntary, intentional violation of a known legal duty

¡ Standard used matches the criminal willfulness standard – though 
assorted FBAR cases provide that, in application, this standard 
should be lower in the civil penalty area

¡ Need only to know that some reporting requirement exists, 
and make a conscious choice to not abide by the requirement

¡ Burden of establishing willfulness borne by the government

¡ “Preponderance of the evidence” standard utilized



FBAR PENALTIES

¡ Willful Failures

¡ Willful blindness constitutes willfulness – making a conscious effort not to 
learn of FBAR requirements

¡ Schedule B becomes relevant – contains question on foreign financial 
accounts

¡ Williams case (110 AFTR2d 2012-5298, 489 Fed. Appx. 655 (CA-4, 2012)) 
provided that taxpayer (whose return was prepared by an accountant) who 
answers “no” to the Schedule B question re: foreign financial accounts establishes 
prima facie evidence of willfulness re: civil FBAR requirements!

¡ IRM guidance - merely answering no/not answering is not definitive 
proof of willfulness, but can be evidence of the same



FBAR PENALTIES

¡ Willfulness

¡ Typically not proven by direct evidence, so reasonable inferences 
drawn from available facts

¡ Factors indicating willfulness – lack of valid reason/explanation for 
account in location where held, behaviors to hide account, 
education level of account holder

¡ Factors indicating lack of willfulness – valid reasons for account (i.e. 
inherited account/connections to country where account held), 
disclosure of account to return preparer



FBAR PENALTIES

¡ Willfulness

¡ Per IRM guidance, in most cases penalty amount limited to 50% of highest 
aggregated balance during all years under examination! (per IRM 4.26.16 and 
SBSE-04-0515-0025)

¡ Higher penalty can be imposed where appropriate; however, in no event will 
the total penalty amount exceed 100% of the highest aggregated balance of all 
unreported accounts during years under exam

¡ At least a portion of the IRS’s desire to limit penalty assessment likely comes 
from concerns (which practitioners have raised already) that FBAR penalties 
could be found to violate the Eighth Amendment’s Excessive Fines Clause 
whereby civil penalties cannot be grossly disproportionate to the violation at 
issue



POLLING QUESTION

• QUESTION #4: True or False – Internal Revenue Service issuances restrict 
assessable FBAR penalties from statutory and regulatory authority for the same.



FBAR CASES

¡ As more awareness has been created for FBAR requirements, an increasing 
number of cases have been decided on FBAR issues – with common themes 
being interpretations of “willfulness” and permissible penalties (often within the 
context of the aforementioned Eighth Amendment considerations)

¡ Part of what has created heightened attention for FBAR requirements are the 
penalties which have been assessed!

¡ Taxpayers allowed to bring suit for FBAR assessments in either U.S. 
district court or the U.S. Court of Federal Claims

¡ Tax Court does not have authority to review FBAR assessments!



FBAR CASES

¡ In recent years, arguably the most prominent FBAR case has been 
Williams

¡ Williams’ 2000 tax return contained the aforementioned Schedule B inquiry 
to which he answered “no” 

¡ Though Williams’ accountant prepared his return for 2000, the court said 
that by filing his 2000 tax return, Williams had declared “under penalty of 
perjury that he had examined [the] return and accompanying schedules 
and statements and that, to the best of his knowledge, the return was 
true, accurate, and complete.”



FBAR CASES

¡ Williams court said that signing the return creates constructive knowledge of the 
return’s contents, and provides prima facie evidence that the signing party knew 
the contents of the return

¡ Court also said that the question regarding foreign accounts put Williams on 
inquiry notice of the FBAR requirement 

¡ Though Williams testified that he never read that part of the return, the court 
said that his failure to do so constituted “a conscious effort to avoid learning 
about reporting requirements,” and his answer on the return that he had no 
foreign accounts evidenced “conduct that was meant to conceal or mislead 
sources of income or other financial information.”



FBAR CASES

¡ Post-Williams, majority of rulings in the FBAR willfulness area are generally 
supportive of the reading that Schedule B creates constructive knowledge of the 
FBAR requirement – and can create willful blindness findings for those 
answering “no”

¡ U.S. v. Gentgez – signing tax return with Schedule B question checked “no” is “per se 
evidence of reckless disregard toward the FBAR obligation” (531 F. Supp. 3d 
731, 750 (S.D.N.Y. 2021))

¡ Some cases, however, have held that constructive notice does not occur – see United 
States v. Flume, 2018 WL 4378161 (S.D. Tex. Aug. 22, 2018)

¡ Circuit splits common in the FBAR arena – which makes ascertaining reliable 
assessment/enforcement standards difficult!



FBAR CASES

¡ United States v. Bussell gives guidance on application of the Eighth Amendment 
for FBAR penalties (No. 2:15-cv-15-02034 SJO, 2015 BL 454171 (C.D. Cal. Dec. 8, 
2015)

¡ Willful penalty imposed by the government, but the district court rules that 
the penalty (of >$1 million) was violative of the Eighth Amendment

¡ General idea – “punishment must fit the crime”; high penalties for 
(arguably non-prejudicial) failures to disclose foreign assets inappropriate

¡ However, penalty reduction was from $1,221,806 to $1,120,513!

¡ Appeals Court determined the reduced penalty was appropriate



FBAR CASES

¡ Recent non-willful case topic – should non-willful FBAR penalties be applied on a 
per-account or per-form basis?

¡ Statutes/regulations seem to provide for the former, but cases are split (some 
cases arose prior to the 2015 limitations from the Service in the SBSE and 
IRM)

¡ Second, Third, and Ninth Circuits have provided that a per-form penalty 
approach is appropriate

¡ However, Fifth and Eleventh Circuits have held that penalties can be 
assessed on a per account basis 



POLLING QUESTION

• QUESTION #5: True or False – Universal case law standards exist for FBAR 
penalty purposes, providing clear guidance as to penalty amounts and levels.



FBAR PENALTY ENFORCEMENT

¡ Post-Assessment

¡ After penalty determination, FBAR 30-day letter issued

¡ Full payment required within 30 days; if not paid, both interest and a 6% 
delinquency penalty accrue

¡ Where assessed person disagrees with penalty, can appeal by mailing 
written protest within timeframe provided by FBAR 30-day letter

¡ Post-assessment FBAR cases in excess of $100,000 cannot be 
compromised by Appeals without DoJ approval

¡ Where no appeal, collection process begins



FBAR PENALTY ENFORCEMENT

¡ Collection

¡ FBAR penalties – debts owed to a Treasury entity

¡ Notice sent to explain the debt owed and enforcement measures 
authorized for use in collection

¡ Installment payment options available

¡ Two primary collection options – (1) offset of payments and (2) filing of 
civil actions

¡ FBAR penalties are NOT tax debts; therefore, normal collection 
procedures utilized for tax debts (i.e. liens/levies) are NOT available 
automatically!



FBAR PENALTY ENFORCEMENT

¡ Collection

¡ Offset of payments – done through (1) administrative offsets, (2) tax 
refund offsets, (3) federal salary offsets, (4) referrals to private 
collection contractors, (5) referrals to agencies operating a debt 
collection center, (6) reporting delinquencies to credit reporting 
bureaus, (7) garnishing wages, and (8) litigation/foreclosure

¡ Limitations exist – i.e. wage offsets limited generally to 15% 

¡ Collection methods used only after penalized party notified of 
debt/given ability to challenge same



FBAR PENALTY ENFORCEMENT

¡ Collection

¡ Civil action 

¡ Two-year statute of limitations exists for initiating action

¡ Delinquent debts referred to Department of Justice for collection only 
after aggressive collection activities have been taken

¡ Venue for FBAR actions is U.S. District Court/Federal Court of Claims 
(rather than Tax Court)

¡ If litigation succeeds, an enforceable judgment exists, expanding collection 
options



POLLING QUESTION

• QUESTION #6: Which of the following is not available as an enforcement 
option for FBAR penalties?

• Title 26 liens

• Title 26 levies

• Both

• Neither



RETROACTIVE DISCLOSURE OPTIONS

• For United States taxpayers previously having failed to meet reporting 
requirements, penalty exposures are significant

• The Internal Revenue Service offers multiple disclosure options for 
individuals who have previously failed to meet all foreign reporting 
requirements

• In specified circumstances, prior failures can be cured with no type of 
payment to the Service

• Disclosures generally require some form of narrative regarding the 
prior failures

• For the most-utilized disclosure programs, some level of non-
willfulness/reasonable cause must exist



RETROACTIVE DISCLOSURE OPTIONS

Streamlined Program

• Submission requirements: 3 years of tax returns, 6 years of FBARs, 
reasonable cause statement

• 5% penalty on the highest aggregated balance of foreign financial accounts for 
domestic taxpayers
• Foreign residents (>330 days outside United States): 0% penalty

• Only required to provide amended returns/pay any tax shown

• Income-producing assets not required to be reported on FBAR or Form 
8938 (i.e., foreign rental real estate) not included in penalty base

• Streamlined Program available to all taxpayers whose failures to file 
information returns, report income from foreign assets, and pay tax on 
that income were not willful



RETROACTIVE DISCLOSURE OPTIONS

Streamlined Program

• Certification of “non-willfulness” must be submitted to IRS (reasonable cause 
statements)

• Statement of facts, specific reasons for reporting failures, explanation of 
circumstances

• IRS definition of “non-willfulness”: Conduct due to negligence, inadvertence, or 
mistake or conduct that is the result of a good faith misunderstanding of the 
requirements of the law

• If found to not adequately have demonstrated non-willfulness, IRS can audit 
submission and subject taxpayer to willful FBAR penalties

• No response from IRS upon submission/review unless further info needed 

• No closing letters issued (no assurances given that submission accepted)



RETROACTIVE DISCLOSURE OPTIONS

Delinquent FBAR Submission Procedures

• Applicable for individuals who do not need to amend Forms 1040 to 
include income

• Who does not need to amend?  Individuals with no additional income 
clearly do not need to amend
• For individuals with de minimus additional inclusions (i.e. small 

amounts of interest income from foreign account), Service 
guidance more ambiguous

• Program used by taxpayers to rectify prior FBAR submission failures
• Brief statement included with filing regarding the prior failures

• Where program used and Service determines prior non-filing warrants penalty 
assessment, taxpayer can face penalties



RETROACTIVE DISCLOSURE OPTIONS

Additional Program Options

• Voluntary Disclosure Program – altered in 2018 (with closure of the Offshore 
Voluntary Disclosure Program) to incorporate disclosures regarding foreign failures

• Submissions designed for those facing criminal issues (i.e. for those with criminal 
FBAR exposure)

• Criminal FBAR willfulness standard functionally elevated (significantly) from the 
civil one

• Service given significant discretion re: assessment

• No standard penalty amount/formal penalty guidance

• Quiet Disclosure – submissions are made outside formal Service programs

• Hope is returns are processed without any assessment

• Service frowns upon approach – can be aggressive on review
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